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1. GAO d e n i e s  p ro tes t  t h a t  a n  agency  l a c k e d  
s u f f i c i e n t  j u s t i f i c a t i o n  t o  c a n c e l  a n  IFB 
for d i e s e l  e n g i n e  g e n e r a t o r  sets a f t e r  b i d  
o p e n i n g ,  s i n c e  t h e  a g e n c y  l e a r n e d  t h a t  
g e n e r a t o r  se t s  were a v a i l a b l e  w i t h i n  t h e  
agency  and t h e  r e q u i r e m e n t  t h e r e f o r e  no  
l o n g e r  e x i s t e d .  

2. GAO d i s m i s s e s  p ro t e s t  g r o u n d ,  s u b m i t t e d  by 
p ro tes te r  c h a l l e n g i n g  c a n c e l l a t i o n  o f  I F B ,  
t h a t  t h e  agency  h a s  p u r p o s e l y  b a r r e d  t h e  
p ro tes te r  from r e c e i v i n g  any  c o n t r a c t s  f o r  
t h e  item, s i n c e  t h e  c a n c e l l a t i o n  w a s  p r o p e r  
and t h e r e f o r e  d o e s  n o t  s u g g e s t  a p a t t e r n  o f  
i n t e n t i o n a l l y  p r e c l u d i n g  awards  t o  t h e  
p ro tes te r .  

E s s e x  Electro E n g i n e e r s ,  I n c .  ( E s s e x )  p ro t e s t s  t h e  
F e d e r a l  A v i a t i o n  A d m i n i s t r a t i o n ' s  ( F A A )  c a n c e l l a t i o n  of 
i n v i t a t i o n  for b i d s  ( I F B )  140. DTFA-02-31-B-00687. The 
c a n c e l e d  s o l i c i t a t i o n  was f o r  t w e l v e  1 5  k i l o w a t t  (kw) 
d i e s e l  e n g i n e  g e n e r a t o r  s e t s  and a n  o p t i o n  t o  p u r c h a s e  
a n  a d d i t i o n a l  t h r e e  sets.  T h e  p ro t e s t e r  a l s o  c o m p l a i n s  
t h a t  FAA h a s  p u r p o s e f u l l y  p r e c l u d e d  E s s e x  f rom r e c e i v i n g  
a w a r d s  f o r  1 5  kw or 30 kw g e n e r a t o r  s e t s  s i n c e  1979. Ne 
deny t h e  p r o t e s t .  

FAA i s s u e d  t h e  IFB on Augus t  27, 1 9 8 1  f o r  t h e  pur -  
pose of r e p l a c i n g  o b s o l e t e  g e n e r a t o r  sets i n  c e r t a i n  
National Airspace Sys tem a i r p o r t s  for which  FAA requires 
backup power sources.  Al though  E s s e x  was t h e  s econd  low 
b i d d e r ,  t h e  low b i d d e r ,  I n t r o l  C o r p o r a t i o n ,  was deened  i n -  
e l i g i b l e  for award. I n t r o l  C o r p o r a t i o n  f i l e d  a pro tes t  
w i t h  t h i s  O f f i c e ,  and t h e  agency  w i t h h e l d  award p e n d i n g  
o u r  d e c i s i o n ,  v h i c h  -,le i s s u e d  .3n F e b r u a r y  2 4 ,  1932 deny- 
i n g  I n t r o l ' s  p r o t e s t .  See I n t r o l  C o r p o r a t i o n ,  8-206012,  
F e b r u a r y  2 4 ,  1 9 8 2 ,  82-l-eTD i64. 
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FAA reports  i t  l e a r n e d  d u r i n g  t h e  d e l a y  t h a t  g e n e r a t o r  
sets c o u l d  be made a v a i l a b l e  by t r a n s f e r r i n g  decommissioned 
s e t s  i n  a i r p o r t s  w h i c h  do  n o t  r e q u i r e  backup power sources.  
Accord ing  t o  FAA, i t  d i s c o v e r e d  t h e  a v a i l a b i l i t y  o f  t h e  
g e n e r a t o r  sets a s  a r e s u l t  of a s u r v e y  i n i t i a t e d  p r i o r  t o  
t h e  i s s u a n c e  o f  t h e  c a n c e l e d  I F B .  A f t e r  d e t e r m i n i n g  t h a t  
FAA c o u l d  m e t  i t s  n e e d s  by u t i l i z i n g  decommissioned u n i t s ,  
t h e  t e c h n i c a l  o f f i c e  t h a t  i s s u e d  t h e  p u r c h a s e  request  a sked  
t h e  c o n t r a c t i n g  o f f i c e r ,  by m e m o  d a t e d  March 1 6 ,  t o  cancel 
t h e  I F B  because " a l l  r e q u i r e m e n t s  f o r  1 5  kw e n g i n e  g e n e r a -  
tors  have  been  s a t i s f i e d  th rough  reuse o f  u n i t s  decom- 
m i s s i o n e d  a t  lower p r i o r i t y  f a c i l i t i e s . "  Based on t h i s  
m e m o ,  t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t  FAA no  l o n g e r  
needed  t o  p r o c u r e  t h e  g e n e r a t o r  s e t s ,  and c a n c e l e d  t h e  
s o l i c i t a t i o n .  

E s s e x  c o n t e n d s  t h a t  i n  f a c t  t h e r e  are  no decommis- 
s i o n e d  g e n e r a t o r  s e t s  i n  a c c e p t a b l e  c o n d i t i o n ,  and t h a t  FAA 
canceled t h e  s o l i c i t a t i o n  s i m p l y  to  a v o i d  c o n t r a c t i n g  w i t h  
E s s e x .  I n  f a c t ,  t h e  p r o t e s t e r  p o i n t s  o u t ,  c o n t r a r y  t o  t h e  
s t a t e m e n t  i n  t h e  m e m o  upon w h i c h  t h e  c o n t r a c t i n g  o f f i c e r  
based t h e  c a n c e l l a t i o n ,  t h a t  a l l  r e q u i r e m e n t s  "have  been  
s a t i s f i e d , "  no decommissioned g e n e r a t o r  sets had been  
u t i l i z e d  t o  meet t h e  I F B ' s  r e q u i r e m e n t s  a t  t h e  t i m e  FAA 
c a n c e l e d  t h e  I F B ,  and  FAA a p p a r e n t l y  h a s  t r a n s f e r r e d  no  
more t h a n  t w o  decommiss ioned  u n i t s  f o r  t h a t  p u r p o s e  s i n c e  
t h e n .  

Based on t h i s  r e c o r d ,  w e  f i n d  t h e  c a n c e l l a t i o n  was 
proper. Federal  P r o c u r e m e n t  R e g u l a t i o n s  S 1 - 2 . 4 0 4 - 1 ( b ) ( 2 )  
(1964 e d . )  a u t h o r i z e s  t h e  c a n c e l l a t i o n  o f  a n  I F B  a f t e r  
b i d  o p e n i n g  where t h e  s u p p l i e s  o r  s e r v i c e s  are no l o n g e r  
needed .  I n  t h i s  r e g a r d ,  we have h e l d  t h a t  where t h e  
c o n t r a c t i n g  o f f i c e r  l e a r n s  t h a t  r e q u i r e d  s u p p l i e s  are  
a v a i l a b l e  a t  a lower o r  no  cost  from a n  in t r a -Governmen t  
source,  t h e  c o n t r a c t i n g  o f f i c e r  riot o n l y  h a s  a r i g h t  t o  
c a n c e l  a s o l i c i t a t i o n  f o r  s u c h  s u p p l i e s ,  b u t  m u s t  do  so. 
- S e e  Keco I n d u s t r i e s ,  I n c . ,  54 Comp. Gen. 215 ( 1 9 7 4 ) ,  74-2 
CPD 175.  

E s s e x  h a s  n o t  p r e s e n t e d  any  e v i d e n c e  t o  show t h a t  de- 
commissioned g e n e r a t o r  s e t s  are n o t  a v a i l a b l e  and c a p a b l e  
of m e e t i n g  FAA's n e e d s .  Where t h e  o n l y  e v i d e n c e  w i t h  
r e s p e c t  t o  a d i s p u t e d  q u e s t i o n  o f  f a c t  c o n s i s t s  of con- 
t r a d i c t o r y  a s s e r t i o n s  by t h e  p r o t e s t e r  and t h e  a g e n c y ,  t h e  
p ro tes te r  h a s  f a i l e d  t o  meet i t s  b u r d e n  o f  a f f i r m a t i v e l y  
p r o v i n g  i t s  case. J o h n  Carlo,  I n c . ,  B-204928, r4arch 2 ,  
1 9 8 2 ,  82-1 C P D  184. T h u s ,  we m u s t  a c c e p t  t h e  a g e n c y ' s  
s t a t e m e n t  o f  t h e  f a c t s  w i t h  r e g a r d  to  t h e  a v a i l a b i l i t y  and  
c o n d i t i o n  o f  g e n e r a t o r  sets. 

T.., . - -..... 
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k7e p o i n t  o u t  i t  is  i r r e l e v a n t  t o  t h e  l e g a l i t y  of t h e  
c a n c e l l a t i o n  t h a t  t h e  n e e d s  r e f l e c t e d  i n  t h e  I F B  i n  f a c t  
had  n o t  b e e n  s a t i s f i e d  a t  t h e  t i n e  o f  t h e  c a n c e l l a t i o n  a s  
t h e  c o n t r a c t i n g  o f f i c e r  was a d v i s e d .  O u r  i n q u i r y  i s  t o  
d e t e r m i n e  i f  t h e  c a n c e l l a t i o n  complied w i t h  a p p l i c a b l e  
s t a t u t e s  a n d  r e q u l a t i o n s  i n  l i g h t  of t h e  t o t a l i t y  of t h e  
c i r c u m s t a n c e s  a s  t h e y  e x i s t e d  a t  t h a t  t i m e .  U n i v e r s a l  
C o m m u n i c a t i o n s  S y s t e m s ,  I n c . ;  F i s k  T e l e p h o n e  S y s t e m s ,  I n c . ,  
B - 1 9 8 5 3 3 ,  A p r i l  2 7 ,  1 9 8 1 ,  31-1 C P D  321. T h e  f a c t  is t h a t  
FAA had  e s t a b l i s h e d  t h e  e x i s t e n c e  o f  d e c o n m i s s i o n e d  g e n e r a -  
tor  s e t s  t o  meet i ts  n e e d s  so t h e  p u r c h a s e  of s u c h  s e t s  was 
n o t  n e c e s s a r y ,  and  t h i s  a v a i l a b i l i t y  i n  i t s e l f  s u p p o r t s  t h e  
c a n c e l l a t i o n  u n d e r  t h e  p r o c u r e m e n t  r e g u l a t i o n s .  

T h u s ,  w e  c o n c l u d e  t h a t  t h e  c a n c e l l a t i o n  p r o p e r l y  
was b a s e d  o n  t h e  a v a i l a b i l i t y  o f  a d e q u a t e  d e c o m m i s s i o n e d  
g e n e r a t o r  s e t s  so t h a t  t h e  s o l i c i t e d  i t e n s  were n o t  
n e c e s s a r y  t o  meet FAA's n e e d s .  

\?e n o t e ,  however ,  t h a t  t h e r e  i n d e e d  a p p e a r s  to  be some 
q u e s t i o n  a b o u t  FAA's c u r r e n t  i n t e n t i o n s  towards t h e  decom- 
m i s s i o n e d  u n i t s  b e c a u s e  FAA h a s  t r a n s f e r r e d  o n l y  two 
d e c o m m i s s i o n e d  u n i t s  desp i t e  t h e  p a s s a g e  o f  a p p r o x i m a t e l y  
s i x  n o n t h s  s i n c e  t h e  I F B  was c a n c e l e d .  I n  a d d i t i o n ,  i t  
appears t h a t  FAA i n t e n d s  t o  p u r c h a s e  t w o  1 5  kw g e n e r a t o r  
sets t o  b e  i n s t a l l e d  a t  A n c h o r a g e ,  A l a s k a .  A l t h o u g h  
A n c h o r a g e  is n o t  o n e  of t h e  a i r p o r t s  l i s t e d  i n  t h e  p u r c h a s e  
r e q u e s t  s u p p o r t i n g  t h e  c a n c e l e d  I F 8  ( t h e  s o l i c i t a t i o n  it- 
s e l f  d i d  n o t  i d e n t i f y  t h e  l o c a t i o n s  f o r  t h e  g e n e r a t o r s ) ,  
t h e s e  c i r c u m s t a n c e s  may i n d i c a t e  t h a t  FAA s t i l l  h a s  a n e e d  
f o r  t h e  sets l i s t e d  i n  t h e  c a n c e l e d  I F B .  \?e a re  b r i n g i n g  
t h i s  ma t t e r  t o  t h e  a t t e n t i o n  of t h e  S e c r e t a r y  of T r a n s -  
p o r t a t i o n ,  a n d  r e c o n m e n d i n g  t h a t  i f  FAA n o  l o n g e r  i n t e n d s  
to u s e  d e c o m m i s s i o n e d  g e n e r a t o r  s e t s ,  t h e  a g e n c y  s h o u l d  
c o n s i d e r  t h e  p r a c t i c a b i l i t y  of r e i n s t a t i n g  t h e  c a n c e l e d  
I F B  b e f o r e  s o l i c i t i n g  new b i d s .  See B a k e r  M a n u f a c t u r -  
i n g  Company, I n c . ,  e t  a l . ,  59 Comp.  Gen. 573 ( 1 9 8 0 1 ,  80-2 
CPD 1. 

We are  a l so  c o n c e r n e d  t h a t  FAA i s s u e d  t h e  c a n c e l e d  IFB 
b e f o r e  d e t e r m i n i n g  t h e  r e s u l t s  o f  i t s  s u r v e y  of decom- 
m i s s i o n e d  g e n e r a t o r  s e t s .  A s  a r e s u l t ,  t h e  p r o c u r e m e n t  
r e a c h e d  a n  a d v a n c e d  s t a g e  b e f o r e  c a n c e l l a t i o n ,  w h i c h  w e  do  
n o t  b e l i e v e  e n h a n c e s  t h e  i n t e g r i t y  of t h e  c o m p e t i t i v e  
p r o c u r e m e n t  s y s t e m .  See H o n e y w e l l  I n f o r m a t i o n  S y s t e m s ,  
I n c . ,  B-131377.2 ,  Eecember  6 ,  1379 ,  79-2 C P D  392. iTe there- 
f o r e  are recommending  more c a r e f u l  p r o c u r e m e n t  p l a n n i n g  t o  
a v o i d  s i m i l a r  s i t u a t i o n s  i n  f u t u r e  p r o c u r e m e n t s .  
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Since w e  f i n d  t h a t  t h e  c a n c e l l a t i o n  was p r o p e r ,  t h e  
c i r c u m s t a n c e s  of t h i s  p rocuremen t  do  n o t  s u p p o r t  t h e  
p ro tes te r ' s  a l l e g a t i o n  t h a t  FAA i m p r o p e r l y  h a s  b a r r e d  Essex  
from c o n t r a c t s  for 1 5  kw or 30 kw e n g i n e  g e n e r a t o r  s e t s .  

T h e  pro tes t  is d e n i e d .  

/ch Compt $01 l e r  Gener  a1  
of t h e  U n i t e d  States  




